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PERSONS QUALIFIED TO ACT AS 
“COMPETENT AND DISIN- 
TERESTED” APPRAISERS 


In American Union Insurance Company et al. v. Stull 
Brothers Company ({ 300,145), the New Jersey Chancery Court 
has decided a question of great practical importance to insurance 
companies and their policyholders. The question presented in 
that case was whether a person engaged in the business of 
adjusting losses with insurance companies is a “competent and 
disinterested” person within the meaning of a fire insurance 
policy’s standard provision that “in the event of disagreement 
as to the amount of loss, the same shall, as above provided, be 
ascertained by two competent and disinterested appraisers, the 
insured and this company each selecting one.” 


Qualifications of Party Appointed Appraiser 


Please Route to: The action was brought by several insurance companies to 
have an appraiser appointed by the insured declared to be ineli- 
gible for that position. A fire had occurred in the defendant’s 
building, damaging both the building and the machinery located 
therein. Since the policy contained the standard provision 
— above, the complainants named appraisers and the de- 

endant appointed the individual whose right to act as an 
appraiser was disputed by the complainant’s bill. The bill 
stated that the party appointed by the defendant had been for 
several years engaged in the business of adjusting fire losses 
for the public. It was alleged that he was not by profession 
or occupation a contractor or builder, nor was he in the ma- 
chinery business. The bill prayed relief on the theory that the 
allegations therein contained showed prima facie that the 
person appointed by the defendant was neither competent nor 
disinterested. , 

Status of Appraisers 


An appraiser is expected, in a restricted sense, to represent 
the party appointing him, and is also expected, within reason- 
able limits, to see to it that no legitimate consideration favor- 
able to the party appointing him is overlooked by the other 
appraiser. While appraisers exercise a quasi-judicial function, 
their disinterestedness is not expected to be so complete as 
that of a judge in a court of justice. 


Question of Bias and Prejudice 


The bill does not charge that the person appointed by the 
defendant has any pecuniary interest or concern whatever in 
the award, or that he has manifested bias. If the widest infer- 
ences are allowed, the bill charges that he is engaged in a 
business, that of loss adjuster, which brings him into frequent 
conflict with insurance companies and in which, as an inter- 
mediary, he seeks to obtain for his employers the full amount 
of their losses, or in which he seeks to obtain more than the 
insurance companies admit to be due. These facts do not dis- 
qualify him from acting as an appraiser. Neither can the 
charge of imcompetency be sustained, since an appraiser need 
not be an expert in the sense that his testimony would be 
received in a court of law. 
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% FIRE AND CASUALTY 


Overvaluation of Loss on a Fire Insurance Policy.—A fire in- 
surance policy will not be forfeited where the claimant made 
an honest mistake as to the correct basis for computing 
insurance values. (Harwood v. United States Fire Insurance 


Co., Me. Supreme Jud. Ct.).. . J 300,150. 


Reformation of Fire Insurance Policy.—A fire insurance policy 
will not be reformed because of a mistake of fact by the 
insured after loss has been sustained, where the insured 
had ample time to inspect the policy and have the mistake 
corrected, but failed to do so. (Levine v. Potomac Insurance 
Co. of the District of Col., N. J. Chancery Ct.).. .¥ 300,149. 


Public Liability Coverage.—A physician cannot have a lien 
on a liability settlement for services rendered prior to the 
enactment of the Physicians’ Lien Act. (Albee v. King, N. J. 
Supreme Ct.).. . 300,146. 


Breach of Forfeiture Provisions.—Breach of forfeiture provi- 
sions in fire insurance policies concerning encumbrances does 
not render the policies void but merely voidable and such con- 
ditions can be waived or the insurer may be estopped to urge 
the forfeiture because of knowledge of the existence of the en- 
cumbrance prior to the issuance of the policies. (Hartford Fire 
Ins. Co. v. Logan Grain Co., U. S. C. C. A., 8th C.) . . .] 300,152. 


Policy Provision.—Where a clause in a life insurance policy 
provides that the insured should carry insurance to the 
extent of 80 per cent of the cash value of the property at the 
time of the loss, and such insured fails to do this, he is liable 
as a coinsurer to the extent of such deficit. (Stake v. The 
Western Assurance Co., Neb. Supreme Ct.).. .{ 300,151. 


Breach of Trust by Mortgagee and Insurer.—The attempt of 
an insurer to limit its liability by inducing a mortgagee, who 
by agreement owed a fiduciary duty to the mortgagor, to 
breach such trust relationship, rendered the insurer equally 
guilty with the fiduciary and liable along with the fiduciary 
for the loss to the mortgagor. (Andrews v. Miguel, Mass. 
Supreme Ct.).. .{ 300,147. 


Authority of Agent to Cancel Policy.—The authority of an 
agent to cancel a fire insurance policy was not incidental 
to, or implied from, the power to procure insurance, nor did 
the retention of the policy by such agent, whose authority 
was originally restricted, enlarge the scope of authority so 
as to include the right to cancel. (Derbyshire v. National- 
Ben Franklin Fire Insurance Co., N. J. Supreme Ct.)... 
{ 300,143. 


Conflicting Evidence Concerning Explosion.—A jury was au- 
thorized to return a verdict for the defendants in an explo- 
sion action where the defendants introduced evidence 
destroying the plaintiff’s prima facie case. (Hodges v. Ash- 
hurst, Ga. Ct. of App.). . . J 300,148. 


Determination of Loss.—The insurer of a bailor was required 
to pay the loss for goods damaged while in the bailee’s hands 
because his contract covered such a situation and the con- 
tract of the bailee’s insurer covered only the excess of 
damage not covered by other insurance. (Warshow & Sons 
Inc. v. Standard Marine Ins. Co., Ltd., U. S. Dist. Ct., S. D. 
N. Y.)...9 300,153. 


Proof of Loss.—The requirements in the standard insurance 
policy that the insured shall give notice of loss and make 
proof of loss are conditions precedent to the right to sue, 
but a failure to give notice will not invalidate the policy or 
work a forfeiture of the insured’s rights in the absence of a 
stipulation to that effect. (Liverpool & London & Globe In- 
surance Co. v. Orrell, Fla. Supreme Ct.) . . . J 300,144. 


% NEGLIGENCE % 
(Other than Automobile) 


Sagging Wire.—Defendant installed certain wires on an alarm 
system that sagged over plaintiff's tracks, injuring plaintiff's 
employee. In an action to recover for damages paid the 
injured employee, the trial court properly directed a verdict 
for the plaintiff as the evidence showed that defendant was 
negligent in not exercising reasonable care to inspect and 
maintain the wires extending over the railroad tracks, 
(American Dist. Elec. Protective Co. v. Seaboard Air Line Ry. 
Co., Fla. Supreme Ct.).. . 400,648. 


Stores and Shops.—Where plaintiff was injured while a cus- 
tomer in the defendant’s store when she slipped on a waxed 
floor, recovery was denied as the floor was not inherently a 
hazard to the safety of customers. (Osborn v. Klaber Bros, 
Iowa Supreme Ct.).. . 400,641. 


Open Elevator Shaft.—The body of plaintiff’s intestate was 
found at the bottom of the elevator shaft in defendant's 
building. The preponderance of the evidence proved that 
plaintiff's intestate was an express invitee upon the premises, 
where he was killed as a direct and proximate result of the 
defendant’s negligence. (Taylor, Admr. v. McCowat-Mercer 
Printing Co., U. S. Dist. Ct., W. D. of Tenn.).. .] 400,643. 


Watercourses.—Plaintiffs brought an action for recovery of 
permanent damages to land resulting from the acts of the 
defendant in prohibiting the drainage of water over certain 
lands. The trial court properly granted the defendant’s mo- 
tion for nonsuit, since a ditch was not a natural watercourse, 
and, nothing else appearing, plaintiffs had no legal right to 
collect the water on their land and discharge it through the 
ditch. (Darr v. Carolina Aluminum Co., N. C. Supreme Ct.) 

..§ 400,651 


Fires.—The defendant's lumber yard burned and the fire spread 
to and destroyed the plaintiff’s buildings. The jury was 
warranted in finding for the plaintiff since the circumstances 
proven were inconsistent with any theory other than that the 
defendant or its negligence was responsible for the fire. 
(Weis-Fricker Mahogany Co., Inc. v. King, Florida Supreme 
Ct.). . . 1 400,646. 


Fall in Elevator Shaft.—A managing officer of a tenant, who 
at the request of the landlord’s agent returned to the build- 
ing after business hours to review a parade, and who fell 
through an elevator shaft because no light was provided, is 
not a mere licensee and may recover for his injuries when 
the landlord owed_a duty to provide light and adequate 
elevator service. (DeGraf v. The Anglo California National 
Bank of San Francisco, Calif. Supreme Ct.). . . [ 400,660. 


Swimming Pool.—Plaintiff’s intestate was drowned in a swim- 
ming pool operated by defendant. The trial court properly 
granted the defendant’s motion for a directed verdict upon 
the ground that no actionable negligence had been estab- 
lished. (Hecht, Admr. v. Des Moines Playground and Recre- 
ation Assoc., lowa Supreme Ct.).. .] 400,642. 


Electrocution.—Decedent, an employee of a gas company, 
was electrocuted while at work on a house under con- 
struction. The general contractor had connected the 
electric current before the wiring was grounded in order 
to operate some electrical machinery. As a matter of law, 
the general contractor did not have the exclusive possession 
of oo pene and deceased was not a trespasser. (Brown 
v. Boyd, Ga. Ct. of App.). . . | 400,644. 


Scope of Employment.—Where the minor plaintiff was run 
against and knocked down by an employee of the defendant, 
the trial court properly denied the defendant’s motion for a 
directed verdict because it affirmatively appeared that at the 
time of the accident the employee, who was riding a bicycle, 
was in the employ of the defendant and acting within the scope 
of his employment. (Western Union Telegraph Co. v. Thomas, 
Fla. Supreme Ct.).. . 400,645. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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railroad a shipment of cattle in good condition which upon 
reaching their destination were in a dead, crippled and 
damaged condition. The judgment for the plaintiff was 
proper as the evidence showed that the carrier took the 
shipment over a longer route than that agreed upon and that 
the train was handled in such a rough manner as to throw 
the cattle down in the car. (Atlantic Coast Line Ry. Co. v. 
Cowart, Fla. Supreme Ct.). . . J 400,649. 


Joint Tort Feasors.—If a person injured looks to one joint tort 


feasor and accepts from him a benefit in satisfaction and 
release, he can proceed no farther, as having been recom- 
pensed by one responsible for the tort and having released 
him, all others who were jointly or jointly and severally 
liable are released. (Sands v. Wilson, Florida Supreme Ct.) 
.. 1 400,647. 


Wrongful Death.—In an action for wrongful death, a coroner 


testified that judging from the appearance, nature and posi- 
tion of the wounds, he was of the opinion that deceased was 
lying upon the tracks of defendant at the time of his death. 
This evidence was sufficient to submit to the jury the ques- 
tion of whether deceased was lying on the track in an ap- 
parently helpless condition. (George, Admr. v. Winston-Salem 
Southbound Ry. Co., N. C, Supreme Ct.). . .] 400,652. 


Actionable Negligence.—The defendant negligently knocked a 


man against the plaintiff while the plaintiff was a licensee 
on the premises. The evidence was sufficient to establish a 
cause of action for the injuries sustained and the trial court 

roperly overruled the defendant’s demurrer. (Montague v. 
Tanwkel, Kan. Supreme Ct.).. . | 400,650. 


Unwholesome Food.—The plaintiff, an infant, suffered injuries 


as the result of eating unwholesome food purchased from 
the defendant by her mother. The trial court properly sus- 
tained the defendant’s demurrer upon the ground that lack 
of privity of contract barred the right of the infant to re- 
cover on implied warranty of wholesomeness and fitness for 
human consumption. (Hanback v. Dutch Baker Boy, Inc., 
U.S. Ct. of App., D. of C.).. . 400,653. 


Stores and Shops.—The trial court properly sustained the de- 


fendant’s demurrer to the evidence in an action by a husband 
to recover for the loss of his wife’s services, as the evidence 
failed to show that the defendant was guilty of actionable 
negligence or that the plaintiff’s wife was an invitee on the 
defendant’s premises at the time of the accident. (Evans v. 
Sears, Roebuck & Co., St. Louis (Mo.) Ct. of App.)... 
{ 400,656. 


Lurching of Elevated Train—Where a passenger on an ele- 


vated train was injured while standing in a crowded car 
when the car lurched suddenly on a turn, the carrier is not 
liable for negligence if the lurch was not unusual. The ques- 
tion of whether the lurch was unusual is one for the jury. 
(Stollery v. Sprague, Ill. App. Ct., 1st Dist.) .. .] 400,659. 


Infants—In an action for personal injuries brought by a minor 
the trial court erroneously required of plaintiff the same 
care as that of an adult, instead of submitting to the 
jury the question whether he exercised the care that should 
reasonably be expected of one of like age and capacity. 
(Dorlac v. Bueneman, St. Louis (Mo.) Ct. of App.)... 
1 400,655. 


Governmental Agency.—A governmental agency authorized 
by Congress to sue and be sued is not immune from suit for 
tort. (Prato v. Home Owners’ Loan Corp., U. S. C. C. A,, 
Ist C.).. . 400,654. 


Agent of Receiver.—A receiver’s agent who did not have full 
control over the premises upon which a plaintiff was in- 
jured when hit by glass falling from a transom, is not liable 
for the injuries sustained. (Rogacki v. Baird & Warner, Inc., 
Ill. App. Ct.).. . 7 400,658. 


caused by its negligence in paving a highway, or for a defect 
therein, except for injuries resulting from a defect in a 
bridge on a highway. The fact that the road was paved 
under a contract with the State Highway Department, and 
that the county was not required by law to pave it, does not 
affect the county’s liability. (Purser v. Dodge County, Ga. 
Supreme Ct.).. .] 400,657. 


* LIFE * 


Endowment Policy—Where the insured did not elect any of 
the optional modes of settlement provided for in a policy, 
but continued the policy as an endowment contract, it was 
held that payment of the face amount of the policy to the 
beneficiary fulfilled the terms of the contract. (Swenson, 
Adm’r v. The Victory Life Ins. Co., Kan. Supreme Ct.)... 
q 500,585. 


Beneficiary Certificate—Evidence held sufficient to support 
finding that claimant was not the common-law wife of in- 
sured, and proceeds of insured’s beneficiary certificates 
awarded to insured’s administrator. (Cable, Adm’r v. Broth- 
erhood of Railroad Trainmen, Kan. Supreme Ct.). . . [ 500,584. 


Accidental Death.—Insured died from a hemorrhage of the 
pancreas, which physicians believed was caused by a blow 
of some kind. Although there was no external evidence on 
the body of a blow, it was held that the trial court did not 
err in regarding the testimony of the reputable physicians 
as meeting the requirements of a preponderance of the 
evidence. (Shurtz v. The Nat'l Life and Accident Ins. Co., 
Kan. Supreme Ct.).. .] 500,583. 


War Risk Insurance.—The veteran’s war risk policies had 
lapsed for non-payment of premiums, but were subject to 
be revived and matured in December, 1922, if the veteran 
was in fact permanently and totally disabled at that time. 
The veteran, suffering from tuberculosis, was totally dis- 
abled in December, 1922, but the disease was subsequently 
arrested and he was able to engage in light work. There- 
fore, the trial court did not err in ruling that there was no 
substantial evidence that the veteran was permanently and to- 
tally disabled in December, 1922. (Bennett v. United States 
of America, U. S. Ct. of App., D. of C.).. . 500,586. 


*% AUTOMOBILE 


Highway Defects.—The erection of a dike which obscured the 
view of an intersection was not a defect in the highway as 
contemplated in the statute, nor was the faulty location of a 
stop sign such a defect, so that the plaintiff was denied a 
recovery for injuries sustained in a collision at that inter- 
section. (Moore v. The State Highway Commission of the 
State of Kansas, Kan. Supreme Ct.).. "t 701,368. 


Truck Parked on Highway.—Evidence that the defendant’s 
truck was parked at least partially upon the hard surface of 
the highway, without lights front or back, so that plaintiff’s 
driver was unable to see it in time to avoid a collision, was 
sufficient to deny the defendant’s motion for a_ nonsuit. 
(Page, Trading as Page Oil Company, v. McLamb, N. C. Sup. 
Ct.) .. .§ 701,366. 


Collision With Parked Truck.—The plaintiff guest sued the 
host and the defendant trucking company for injuries sus- 
tained when the car in which she was riding collided with a 
parked truck. Both the plaintiff and the host recovered 
judgments against the company. There was credible evi- 
dence from which either the host or the company could be 
found guilty of negligence, and since the jury found the 
company negligent, the court refused to disturb the verdict 
on the ground of insufficiency of evidence. (Nelson v. Inland 
Motor Freight Co., Idaho Supreme Ct.). . . ff 701,356. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Coal Car Stopped on Highway.—On an overcast and foggy 
night, defendant stopped its train with a coal car directly 
across a main highway, where the crossing was not marked 
by signs or lights, and no bells or whistles were sounded by 
the crew. Plaintiff drove into the car without slackening 
speed, although his lights were in good condition, and his 
speed was reasonable. Recovery was sustained upon the 
ground that negligence had been proven, and no fault lay 
with the plaintiff. (Poehler v. Lonsdale, St. Louis (Mo.) Ct. 
of App.). . . 701,380. 


Pedestrian Injured.—There was a direct conflict in the evidence 
with reference both to the negligence of the defendant and 
its causative effect and to the plaintiff's contributory negli- 
gence. The jury might have adopted either version, but 
since it found for the plaintiff, the court refused to disturb 
the verdict. However, because of error in the admission of 
evidence, a judgment for the plaintiff was reversed. (Beck 
v. Dye, Wash. Supreme Ct.).. .] 701,373. 


Pedestrian Injured Crossing Between Intersections.—Plaintiff 
was struck by defendant’s truck while crossing the street 
between intersections. Jury findings that the defendant was 
negligent were upheld by evidence that the speed of the 
truck was excessive, about thirty-five miles per hour, that 
the lights were poor, and that the driver was inattentive, for 
no obstruction hindered the view. Plaintiff recovered on 
defendant’s inability to explain the failure to avoid the acci- 
dent. (Claggett v. Phillips etroleum Company, Kan, Supreme 
Ct.)...9 701,376. 


Bus Passenger Injured.—A passenger sued the bus company 
for injuries sustained, alleging that before she had taken her 
seat the bus “jerked” and caused her to fall. Evidence sup- 
porting that allegation was held sufficient to take the case to the 
jury on the question of negligence. (Smith v. Safe Bus Co., 
Inc., N. C. Supreme Ct.)...¥ 701,372. 


Carrier’s Duty to Passengers.—Plaintiff, injured by falling 


through the door of defendant’s bus when it started after 
she was inside, but before she had found a seat, was denied 
recovery for injuries sustained, for the carrier was not an 
insurer, and negligence did not exist in the mere fact that a 
start was made before plaintiff was seated. (O’Callahan v. 
The Wichita Transportation Corporation, Kan. Supreme Ct.) 


Guest Injured.—Plaintiff sued for injuries sustained when the 
automobile in which he was riding as a guest struck a con- 
crete culvert. From the evidence there was no way to de- 
termine if the accident was the result of wilful and wanton 
misconduct on the part of the deceased driver, or from some 
unexpected mechanical cause over which he had no control, 
or such an accident as might have been the result of ordi- 
nary negligence. (Celner v. Prather, Ill. App. Ct.)... 
1 701,359. 


Business Guest.—Plaintiff, injured through the negligent oper- 
ation of the defendant’s automobile, in which he was riding 
as a business guest at the invitation of the employee-oper- 
ator, recovered from both employer and employee, for the 
trip was within the scope of employment, and failure to 
avoid a skidding car on the road constituted negligence. 
(Daniel v. East Tennessee Packing Company, N. C. Dapeene 
Ct.).. .§ 701,378. 


Rear-end Collision.—The defendant testified that he could not 
see the plaintiff's truck until it was too late to avoid a colli- 
sion because the truck had no tail light burning, a fact 
which was supported by other evidence. A judgment for 
HLM was affirmed. (Green v. Sartwell, Ill, App. Ct.)... 


Intersection Collision.—Plaintiff suffered injuries to her person 
and damages to her automobile as a result of a collision 
with defendant’s truck. A judgment was entered upon a 
verdict in her favor, but since the evidence tended to show 
that it was the plaintiff's negligence rather than the truck 
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driver’s negligence that caused the accident, the judgment 
was reversed on appeal, and the cause remanded. (Spangler 
v. Blackburn, Ill. App. Ct.).. . 701,362. 


Filling Station Attendant Injured.—Injuries were sustained by 
the plaintiff while attempting to service with air the inner of 
dual tires on defendant’s truck. A duty existed on the part 
of the operators thereof to warn plaintiff of the danger, 
which they knew or should have known by reason of the 
facts. No contractual relation was present, but plaintiff 
recovered for the breach of this duty which was owed to 
all persons liable to receive injuries from contact with the 
machine. (Stroud v. Southern Oil Transportation Company, 


N. C, Supreme Ct.).. .§ 701,377. 


City Employee’s Negligence.—Plaintiff, injured by a city em- 
ployee operating a municipally owned car in a negligent 
manner and eben a driver’s license, could not recover 
from the city or the engineer in charge of the department, 
for no statute had been enacted making a municipality liable 
for the wrongful acts of its employees engaged in govern- 
mental functions such as this street sign painting. (Wray 
v. City of Independence, Kan, Supreme Ct.).. .[ 701,367. 


Single Cause of Action.—Having recovered for personal in- 
juries sustained, the plaintiff sought recovery for damages 
to his automobile arising out of the same accident. It was 
held that there was but one cause of action with different 
elements of damage arising from it, and that the recovery 
of the judgment for the personal injuries was a bar to an 
action for the property damage occasioned by the same 
accident, (Pillsbury v. Kesslen Shoe Co., Me. Supreme Jud. 
Ct.) .. .§ 701,357. 


Contributory Negligence.—While attempting to make a left- 
hand turn in the middle of the block, plaintiff was struck 
by defendant’s car, which was alleged to be traveling at an 
excessive rate of speed. It was held that — was guilty 
of contributory negligence as a matter of law, which was a 
proximate cause of his injury, and was thus precluded from 
recovering. (Burton v. Billingsly, Texas Supreme Ct.)... 
q 701,379. 


Sufficiency of Allegations.—Plaintiffs sued the defendant, al- 
leging that it negligently sold them a car, permitting it to 
have certain defects in the steering gear and in other re- 
spects, by reason of which the car became unmanageable, 
left the road and turned over, resulting in injuries to the 
plaintiff wife. The defendant’s demurrer on the ground that 
the allegations of negligence were insufficient was sus- 
tained. (Estabrook v. Webber Motor Co., Me. Supreme Jud. 
Ct.).. .§ 701,358. 


Questions of Fact.—The questions of negligence on the part of 
a defendant and of contributory negligence on the part of a 
plaintiff, are questions of fact for the jury and, if after ver- 
dict the trial court is dissatisfied with the finding of the jury, 
it should grant a new trial rather than enter judgment not- 
withstanding the verdict. (Pohl, Adm’r v. Fazst, Ill. App. 
Ct.).. .§ 701,364. 


Procedure.—Defendant objected to the action of the trial court 
in granting plaintiff a new trial on the ground of errors in 
procedure. Certain matters which transpired in the jury 
presence ge undue prominence and added greatly to the 
weight of defendant’s witnesses, and which undoubtedly 
gave the jury an erroneous impression concerning the issues 
involved. It was held that the trial court properly exercised 
its discretion in recognizing and correcting its own error by 
granting a new trial. (Kronmueller v. Wipperman, St. Louis 
(Mo.) Ct. of App.)...{ 701,375. 


Voluntary Absence of Defendant.—After four extensions of the 
time within which to plead, and the filing of a frivolous de 
murrer, defendant’s motion for a continuance was rightful y 
denied, and evidence of illness in a foreign jurisdiction was 
not material. (Foster v. Hudson, Calif. Dist. Ct. App.)--- 
¥ 701,371. 
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